IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

The Apartnment Source of : CIVIL ACTI ON
Pennsyl vania, L.P., et al. :
V.
Phi | adel phi a Newspapers, :
Inc., et al. : NO. 98-5472

MEMORANDUM

Padova, J. April 1, 1999

In this antitrust action, Plaintiffs, The Apartnent Source
of Pennsylvania, L.P. and The Apartnent Source of New Jersey,
L. P.,! have sued Defendants, Phil adel phia Newspapers, |nc.

(“PNI™), The Phil adel phia Inquirer (“The Inquirer”), The

Phi | adel phia Daily News (“The Daily News”), and Apart nent

Sol utions,? because PNl has refused to publish advertising for

Apartnment Source in PNI's newspapers. Before the Court is

Def endants’ Modtion for Summary Judgnent. For the reasons that

follow, the Court will deny Defendants’ Mbotion.

'Both The Apartnent Source of Pennsylvania, L.P. and The
Apartment Source of New Jersey, L.P. are limted partnership rea
estate brokerages, licensed to do business in their respective
states. They are collectively referred to herein as “Apartnment
Source.”

PNl is the parent corporation of The Inquirer, The Daily
News, and Apartnent Sol utions.




UNDI SPUTED FACTS

Apartnment Source is an apartnent |ocator service (“ALS")
that is in the business of providing “leads” (i.e., potential
renters) to apartnent owners who are trying to rent their vacant
apartnent units. (Pls.” Qop., Ex. F, Deposition of Lisa K East
(“East Dep.”) at 42.)% As an ALS, Apartnent Source’s purpose is
to match potential renters with apartnents that neet their
specifications. (Pls.” Opp., Ex. E, Deposition of Jon A Cumm ns
(“Cummins Dep.”) at 48.) Its custoners are apartnent comrunities
t hat have nore than 100 apartnent units, and who pay for the
service only if Apartnent Source successfully places a renter in
a vacant unit.* (lLd. at 61, 63.) Apartnent Source serves the
greater Phil adel phia netropolitan area, which includes the
follow ng eight counties: Canden, d oucester, and Burlington
counties in New Jersey and Bucks, Del aware, Chester, Montgonery
and Phi | adel phia counties in Pennsylvania (hereinafter referred
to as the “Phil adel phia Region”). (Pls.” Conpl. at § 27(d).)

Apartnment Source was forned to fill a perceived unnet need

for apartnent | ocator services in the Phil adel phia Regi on.

3Lisa East is enployed by Amerimar Enterprises. (East Dep.
at 4.) She and Jon Cumm ns run Apartment Source. (ld. at 6.)

“The Conpl aint alleges that an “apartment comunity” is a
“localized collection[] of residential rental real estate units,
[ each of which] is operated by a single conpany.” (Conpl. at 1
27(a).) For the purposes of their Mtion, Defendants accept this
definition of the term*“apartnment conmunity.” (Defs.’” Mt. at 5
n.2.)



(Cumm ns Dep. at 51; East Dep. at 45.) It began signing up
apartnment communities in the spring of 1997. (Pls.” Opp. Ex. J,
Deposition of David G WMarshall (“Marshall Dep.”) at 14.)°® 1In
May 1997, it began operations, and at that tine, began to solicit
|l eads. (Cumm ns Dep. at 103.) Apartnent Source has signed up at
| east 200 apartnment comunities in the Phil adel phia Regi on.
(East Dep. at 33; Cumm ns Dep. at 62-63.)

In the spring of 1997, PNl also decided to start its own
ALS. Its decision was pronpted by |arge financial |osses it had
been experienci ng because of decreasing apartnent advertising
revenues of $400,000 annually. (Pls.” Opp., Ex. D, Deposition of
Todd Brownrout (“Brownrout Dep.”) at 167-68.)°% PN attributes
this decline in rental advertising revenues to conpetition from
apartnent gui des, which are conpilations of advertisenents from
apartnent communities that are available to potential renters at
no cost. (Defs.” Mdt. Ex. L, Affidavit of Gordon Henry (“Henry
Aff.”) at § 4.)7 In June 1997, PNI's Apartnment Sol utions opened
for business. (ld. at § 2.)

The only predatory conduct alleged by Plaintiffs is that PN

°Davi d Marshall has a controlling interest in Amerinmar
Enterprises and Apartnent Source. (Marshall Dep. at 4-5.)

®Todd Brownrout is PNI’s senior vice-president of sales and
advertising. (Brownrout Dep. at 11.)

‘Gordon Henry is vice-president of business devel opnent for
PNI. (ILd. at 1 1.) He oversees Apartnment Solutions. (ld. at
2.)



has refused to accept advertisenents from Apartnent Source.?

PNl refused to accept the advertising of Apartnent Source because
it viewed Apartnent Source as its conpetitor. As M. Brownrout
expl ai ned, “PNl does not accept the advertising of its
conpetitors in the newspaper. And, therefore, we wouldn’'t accept
the ad of Apartnent Source because they are a conpetitor of PN .”

(Brownrout Dep. at 202.)

1. LEGAL STANDARD

Summary judgnent "shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with affidavits, if any, show that
there is no genuine issue as to any material fact and that the
moving party is entitled to judgnent as a matter of |aw "
Fed.R Civ.P. 56(c). An issue is "genuine" only if there is

sufficient evidence with which a reasonable jury could find for

t he non-noving party. Anderson v. Liberty Lobby, Inc., 477 U.S.

242, 248, 106 S. Ct. 2505, 2510 (1986). Furthernore, bearing in
mnd that all uncertainties are to be resolved in favor of the
nonnovi ng party, a factual dispute is only "material" if it m ght
affect the outcone of the case. 1d.

A party seeking summary judgnent always bears the initial

8Al t hough PNl did publish one advertisenent for Apartment
Source of New Jersey in late June of 1997, it did so
i nadvertently. (Conpl. at Y 51-52.)
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responsibility of informng the district court of the basis for
its notion and identifying those portions of the record that it
bel i eves denonstrate the absence of a genuine issue of nmaterial

fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322, 106 S. Ct.

2548, 2552 (1986). \Were the non-noving party bears the burden
of proof on a particular issue at trial, the novant's initial
Cel ot ex burden can be net sinply by "pointing out to the district
court that there is an absence of evidence to support the non-
movi ng party's case." 1d. at 325, 106 S. C. at 2554. After the
moving party has net its initial burden, sunmary judgnment is
appropriate if the non-noving party fails to rebut by making a

factual showng "sufficient to establish an elenent essential to

that party's case, and on which that party wll bear the burden
of proof at trial." 1d. at 322, 106 S. C. at 2552.
I11. DI SCUSSI ON

A. Plaintiffs' dains

In their Conplaint, Apartnent Source brings clains agai nst
Def endants for unlawful attenpt to nonopolize (Counts | and I11)
and unl awful nonopolization (Count 1), in violation of Section 2
of the Sherman Antitrust Act (“Sherman Act”), 15 US.CA 8§ 2
(West 1997). Plaintiffs also bring state law clainms for
violation of Section 4 of the New Jersey Antitrust Act for

Unl awful Attenpt to Mnopolize and Unl awful Monopoli zation



(Counts IV and V) and for Tortious Refusal to Deal under the
common | aw of Pennsyl vania and New Jersey (Counts VI and Vil).
To call Plaintiffs’ Section 2 clains a work in progress
woul d be kind. In their Opposition to Defendants’ Mdtion for
Summary Judgnent, Plaintiffs abandoned the prinmary theory of
their case based on a broader product nmarket theory and deci ded
to proceed on a much nore |imted product market as a basis for
their Section 2 clains. 1In addition, during the course of the
briefing on Defendants’ Motion for Summary Judgnent, Plaintiffs
further refined their case by advancing, w thdraw ng, and
nodi fyi ng key aspects of their Section 2 clains, including the
identification of the all eged nonopolist and the all eged
participants in the alleged rel evant product market.® To
conpound t he confusion, Defendants have adopted a | egal position
concerning the status of PNl vis-a-vis its wholly-owned
subsidiary, Apartnent Solutions, that is internally inconsistent

wWth its position concerning the all eged business justification

°I'n their Mdtion for Summary Judgnent, Defendants focused
exclusively, with the exception of one footnote, on an anal ysis
of Plaintiffs’ Section 2 clains based on the market for rental
advertising. In their Opposition to Defendants’ Moti on,
Plaintiffs nmade clear that they were abandoning this nmarket
theory and instead were proceeding solely on the ALS market
theory. Consequently, Defendants’ noving papers were |argely
rendered noot. For that reason, the Court has focused its
attention on the argunents nade by Defendants in their Reply and
subsequent letter briefs and at the March 8, 1999 hearing on
their Motion. Simlarly, the Court has considered the argunents
made by Plaintiffs in their Qpposition and subsequent letter
briefs and at the hearing.



for PNI's refusal to deal with Apartnment Source. Al of this has
taken place in the context of a refusal to deal, an area that has
been descri bed by one court as “one of the nobst unsettled and

vexatious [issues] in the antitrust field.” Byars v. Bluff Gty

News Co., Inc., 609 F.2d 843, 856 (6th CGr. 1979).

For these reasons, before the Court can anal yze the
argunents raised by the parties in connection wth Defendants’
Motion, the Court nust set forth the exact nature of Plaintiffs’
clains. The Court does so in a light nost favorable to
Plaintiffs. According to Plaintiffs’ counsel, Plaintiffs have
both an unl awf ul nonopolization claimand an unlawful attenpt to
nmonopol i ze cl ai munder Section 2 of the Sherman Act. (3/8/99
Hrg. Tr. at 4.) Under each of these clains, Plaintiffs are
proceedi ng under two distinct theories of recovery, both of which
are based on PNI's refusal to deal with Apartnent Source. (ld.
at 5-6.) Plaintiffs maintain that Defendants are |iable for
antitrust violations under what is known as the “essenti al
facilities doctrine” and under what Plaintiffs characterize as
“the standard traditional inproper notive, predatory intent”
theory. (1d.) For both of their Section 2 clainms, under both of

their theories of recovery, Plaintiffs contend that the rel evant

product market is the ALS market, that the conpetitors in this



mar ket are Apartnment Source and Apartment Sol utions, ! and that
Apartnment Sol utions has nonopoly power in the ALS market. (1d.)
The al l eged essential facility is PNI's newspapers. The refusal
to deal at issue here is the refusal to accept Apartnent Source’s
advertisenents in PNl’'s newspapers, acconplished by “defendant,
Apartnment Sol utions, through its control . . . over PN who
controls the essential facility that’'s necessary to conpete in

the ALS market.” (1d.)

B. Section 2 of the Sherman Act

Section 2 of the Sherman Act is entitled, "Monopolizing

trade a felony," and it provides: "Every person who shal
nmonopol i ze, or attenpt to nonopolize, or conbine or conspire with
any ot her person or persons, to nonopolize any part of the trade
or comerce anong the several States, or with foreign nations,
shal |l be deened guilty of a felony.” 15 U S.C A 8§ 2.
Plaintiffs allege both nonopolization and attenpted
nmonopol i zati on under Section 2.

A cl ai m of nonopoly under Section 2 of the Sherman Act has

two el enents: "(1) the possession of nonopoly power in the

rel evant market and (2) the willful acquisition or maintenance of

YAs discussed nore fully below, Plaintiffs maintain that
PNI, as the parent corporation of its wholly-owned subsidiary,
Apartnment Solutions, is a conpetitor of Apartment Source in the
ALS market. (Pls.” Opp. at 61 n.17)
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t hat power as distinguished fromgrowh or devel opnent as a
consequence of superior product, business acunen, or historical

accident." Eastman Kodak Co. v. I mage Technical Services., Inc.,

504 U.S. 451, 481, 112 S. Ct. 2072, 2089 (1992) (quoting United

States v. Grinnell Corp., 384 U S 563, 570-71, 86 S. C. 1698,

1704 (1966)). The plaintiff nust also allege that it suffered
antitrust injury as a result of the defendant's unlawful acts.

See Houser v. Fox Theaters Managenent Corp., 845 F.2d 1225, 1233

(3d Cir. 1988).

To state a claimunder Section 2 of the Sherman Act for
attenpted nonopolization, Plaintiffs nmust allege that "(1)
[ Def endant s] engaged in predatory conduct or anticonpetitive
conduct with (2) specific intent to nonopolize and with (3) a

dangerous probability of achieving nonopoly power." |ldeal Dairy

Farns, Inc. v. John Labatt, Ltd., 90 F.3d 737, 750 (3d Gr.

1996). See also Pennsylvania Dental Ass'n v. Medical Serv. Ass'n

of Pennsylvania, 745 F.2d 248, 260 (3d G r. 1984) (listing only

two el enents for attenpted nonopolization claim "(1) a specific
intent to nonopolize; and (2) the consequent dangerous
probability of success within the rel evant geographic and product
mar ket s" but stating "[d]irect evidence of specific intent need
not be shown; it may be inferred from predatory or exclusionary

conduct") (citing inter alia Interstate Crcuit, Inc. v. United

States, 306 U S. 208, 59 S. . 467 (1939); United States v.




Jerrold Elec. Corp., 187 F. Supp. 545, 567 (E.D. Pa. 1960)).

Eval uation of an attenpted nonopolization claimalso
i nvol ves a determ nation of whether there is a dangerous
probability of achieving nonopoly power. This determ nation
requires an "inquiry into the relevant product and geographic
mar ket and the defendant's econom c power in that market."

Pastore v. Bell Tel. Co. of Pennsylvania, 24 F.3d 508, 512-14 (3d

Cr. 1994)(remarking "the law directs itself to conduct which
unfairly tends to destroy conpetition itself. . . . [Section] 2
makes the conduct of a single firmunlawful only when it actually
nmonopol i zes or dangerously threatens to do so") (citation

omtted). See also Geat Western Directories v. S.W Bel

Tel ephone, 63 F.3d 1378, 1385 (5th Cr. 1995)("[d] angerous
probability of achieving an actual nonopoly position is
customarily assessed by | ooking at the defendant's market share.
| f the defendant possesses a large share, it will |ikely be
concl uded that the defendant's conduct, if undeterred, wll
result in an actual nonopoly"). In addition to considering the
rel evant product market and the defendant’s market share of that
rel evant market, to determ ne whether there exists a dangerous
probability of success of achieving nonopoly power, the Court

nmust al so consider pricing and barriers to entry and conpetition.

Yeager's Fuel, Inc. v. Pennsylvania Power & Light Conpany, 953 F.
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Supp. 617, 647-48 (E.D. Pa. 1997).

C. The Rel evant Geogr aphi ¢ and Product Markets

An el enent of both the unlawful nonopolization and unl awf ul
attenpted nonopolization clains is the definition of the rel evant
market. A relevant antitrust market has two distinct, but

related, elenments: (1) a relevant product market, and (2) a

rel evant geographic market. Brown Shoe Co. v. United States, 370

U S 294, 324, 82 S. . 1502, 1523 (1962).

1. Rel evant Geogr aphi ¢ _Mar ket

The rel evant "geographic" market includes "the area in which
a potential buyer may rationally | ook for the goods or services

he or she seeks." Pennsylvania Dental Ass’n v. Medical Service

Ass’ n of Pennsylvania, 745 F.2d 248, 260 (3d Cr. 1996)(citation
omtted). In their Conplaint, Plaintiffs allege the existence of
a geographi c market consisting of the Phil adel phia netropolitan
area, which includes the follow ng eight counties: Canden,

A oucester, and Burlington counties in New Jersey and Bucks,

Del aware, Chester, Mntgonery and Phil adel phia counties in
Pennsyl vania (hereinafter referred to as the “Phil adel phia
Region”). Defendants do not contest the validity of the

Phi | adel phi a Region as the rel evant geographic market. (Defs.’

Mot. at 22.) Therefore, for the purpose of analyzi ng Defendants’

11



Motion, the Court will assune that the rel evant geographi c market

i s the Phil adel phi a Regi on.

2. Rel evant Product Narket

In their Conplaint, Plaintiffs pled two alternative product
markets. Plaintiffs identify the first product market as the

“mar ket for apartnent rentals,” which they describe as the
product market that offers apartnment communities the “nmeans to
find renters for vacant apartnent units.” (Pls.’” Conpl. at
27(c).) In the alternative, Plaintiffs allege the existence of a

“mar ket for apartnent renter locators,” which they describe as
“the market in which apartnent renter |ocators provide services
to apartnent communities.” (ld.) Plaintiffs allege that “[t]his
product market is a relevant alternate market of the market for
apartnent rentals and constitutes a distinct and identifiable

mar ket or sub-market.” The Court will refer to this market as
the Apartnent Locator Services (“ALS’) market. Although they
pled alternate product markets in their Conplaint, Plaintiffs
have determ ned, based on discovery in the case, that “the proper
rel evant market for anal yzing defendants’ refusal to deal is the
ALS market, and not the nuch broader market for all rental
advertising.” (Pls.” Opp. at 9.)

Plaintiffs bear the burden of defining the rel evant narket.

Pastore v. Bell Tel. Co. of Pennsylvania, 24 F.3d at 512. The

12



rel evant product market consists of "commodities reasonably

i nt erchangeabl e by consuners for the same purposes. Factors to be
consi dered include price, use and qualities. Accordingly, the
products in a relevant product market would be characterized by a

cross-elasticity of demand."” Fineman v. Arnstrong Wirld | ndus.,

Inc., 980 F.2d 171, 198-99 (3d Gr. 1992) (citations omtted).

See also SmithKline Corp. v. Ei Lilly & Co., 575 F.2d 1056, 1063

(3d Cir. 1978)(describing the relevant product market as "those
groups of producers which, because of the simlarity of their
products, have the ability--actual or potential--to take
significant anounts of business away from each other"). Wthin
the relevant market, a "submarket" nmay exist, "evidenced by such
practical indicia as industry or public recognition of the
submarket as a separate economc entity, the product's peculiar
characteristics and uses, unique production facilities, distinct

custoners, distinct prices, sensitivity to price changes, and

speci alized vendors." Pastore, 24 F.3d at 513 (citation
omtted).

Def endants argue that the relevant market is the market for
rental advertising and that the existence of a separate ALS
market is “directly contradicted by plaintiffs’ specific
al l egations of facts in their conplaint and by the indisputable

facts.” (Defs.” Mdt. at 25 n.11.) Wth respect to the first

13



aspect of Defendants’ argunent, the Court finds that Defendants
rely on allegations that Plaintiffs included in the Conplaint to
support the existence of an alternate market for apartnent
rentals, a market that Plaintiffs have since abandoned.

Therefore, the Court finds that Defendants’ argunment that the ALS
mar ket does not exist because of alleged contradictions in the
Conplaint is without nerit.

Def endants al so contend that the undi sputed facts establish
that, as a matter of law, a separate ALS narket does not exist.
(Defs.” Mot. at 25 n.11; Defs.’” Reply App. A at 1-4.) The Court
di sagrees. Typically, market definition presents a question of

fact for jury resolution. Wiss v. York Hosp., 745 F.2d 786, 825

(3d Cr. 1984). A district court nmay resolve the question of
mar ket definition on a notion for summary judgnent only if the
record does not present any material factual disputes. See Town

Sound and Custom Tops, Inc. v. Chrysler Mtors Corp., 959 F.2d

468, 497 (3d Cr. 1992)(Sloviter J., concurring and di ssenting)
Simlarly, whether a submarket exists presents a factual dispute

for jury resolution. See Case-Swayne Co., Inc. v. Sunki st

Gowers, Inc., 369 F.2d 449, 456 (9th Cr. 1966), cert. denied

(as to 8 2 issues), 387 U S. 932, 87 S. Ct. 2056, rev'd on other
grounds, 389 U. S. 384, 88 S. Ct. 528 (1967)("there nmay be a
wel | -defi ned submar ket which constitutes the rel evant market for

antitrust purposes which ... is a question of fact in the

14



particul ar case").

Al t hough Defendants dispute the existence of an ALS market,
the Court finds that Plaintiffs have submtted evi dence that
rai ses a genuine issue of material fact concerning the existence
of such a market. (Pls.” Opp. at 33-54.) For exanple, genuine
I ssues exist as to whether the product of the apartnent renter
| ocators is reasonably interchangeable with products offered by
ot her busi nesses and whether there is cross-elasticity of
consuner demand between the product of apartnent renter |ocators
and the product offered by other businesses. !

D. Refusal s to Deal

As a general matter, the refusal to deal with a conpetitor

is not a Section 2 violation. Aspen Skiing Co. v. Aspen

H ghl ands Skiing Corp., 472 U S. 585, 600, 105 S. C. 2847, 2856

(1985)(“even a firmw th nonopoly power has no general duty to
engage in a joint marketing programwth a conpetitor”). A

busi ness has the right both to select its custoners and to refuse
to deal with whonever it pleases; that right, however, is

“nei ther absolute or exenpt fromregulation.” Lorain Journal Co.

“"The Court notes that the Courts of Appeal for the Fourth
and Ninth GCrcuits have recogni zed that under certain
circunstances particular fornms of advertising can constitute
product markets that are distinct fromother forms of
advertising. H gh Technology Careers v. San Jose Mercury News,
996 F.2d 987, 990 (9th Cir. 1993); Ad-Vantage Tel ephone Directory
Consultants, Inc. v. GIE Directories Corp., 849 F.2d 1336, 1341-
42 (4th Gr. 1987).
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v. United States, 342 U S. 143, 155, 72 S. . 181, 187 (1951).
Under certain circunstances, refusals to deal can subject a
business to liability under Section 2.

Courts have anal yzed refusals to deal under two separate but
related theories. 2 Von Kalinowski, Sullivan, & McGQuirl,

Antitrust Laws and Trade Requlation 8 25.04[3][a] and [b] (1998);

ABA Antitrust Section, Antitrust Law Devel opnents at 241 (1992).

Under what is sonetinmes called the intent test, the focus is on
the intent by the defendant “to create or maintain a nonopoly.”

United States v. Colgate & Co., 250 U.S. 300, 307, 29 S. C. 465,

468 (1919). Under what is commonly referred to as the "essenti al
facilities" doctrine, the particular type of refusal to deal
i nvol ves the refusal by a nonopolist that controls an essenti al

facility to share that facility with a conpetitor. United States

V. Terminal Railroad Ass’'n of St. Louis, 224 U S. 383, 410-11, 32

S. . 507, 515-16 (1912); M Conmmunications Corp. v. AT&T, 708

F.2d 1081, 1132 (7th Cr. 1983). Plaintiffs base their Section 2
clains on both of these theories, which the Court will address in

turn, starting with the essential facilities doctrine.

1. Refusal to Deal Based on the Essential Facilities

Doctri ne
Plaintiffs describe their case as a “prototypica

‘essential facilities’ case.” (Pls.” Opp. at 4.) They contend

16



that PNI's refusal to accept Apartnent Source advertising in
PNl s newspapers deprives Apartnent Source of access to PNI’'s
newspapers, which allegedly constitutes an essential facility for
apartnent |ocators services. (Pls.” Qop. at 56.) They further
contend that the denial of access to PNI’'s newspapers is
essential to their ability to conpete with PNI's subsidiary,
Apartnment Solutions, in the ALS narket.

Under the essential facilities doctrine, "a business or
group of businesses which controls a scarce facility has an
obligation to give conpetitors reasonable access to it." Byars

v. Bluff Gty News Co., Inc., 609 F.2d at 856. “A facility is

only essential where it is vital to conpetitive viability; i.e.,
conpetitors cannot effectively conpete in the rel evant narket

without it.” Colonial Penn Goup, Inc. v. Anerican Ass’'n of

Retired Persons, 698 F. Supp. 69, 73 (E.D. Pa. 1988).

The standard for whether a facility is essential or not
turns on whether the denial of access to the alleged essenti al
facility inposes a severe handicap on conpetitors. Twn

Laboratories, Inc. v. Wider Health & Fitness, 900 F.2d 566, 568

(2d Cr. 1990). Moreover, a facility will not be deened
essential if equivalent facilities exist or where the benefits to
be derived fromaccess to the alleged essential facility can be

obtai ned from ot her sources. Castelli v. Madville Mdical

Center, 702 F. Supp. 1201, 1209 (WD. Pa. 1988)(hospital could

17



not be essential facility where there were eight other hospitals

wth a 40 mle radius); Soap Opera Now, Inc. v. Network

Publi shing Corp., 737 F. Supp. 1338, 1349 (S.D.N Y. 1990)

(advertising in a particular nmagazi ne not an essential facility

because the target audi ence could be reached in other ways and

sone of plaintiff’s conpetitors did not advertise in the
magazi ne) .

To establish the necessary elenments of their essenti al
facilities claim Plaintiffs nust show. (1) control of the
essential facility by a nonopolist; (2) the conpetitor's
inability practically or reasonably to duplicate the essenti al
facility; (3) denial of the use of the facility to a conpetitor

and (4) the feasibility of providing the facility. Ideal Dairy

Farns, Inc. v. John Labatt, Ltd., 90 F. 3d at 748.

Plaintiffs maintain that Apartnent Sol utions has nonopoly
power in the ALS market based on its alleged 87% share of | eads
in the ALS market in the Phil adel phia Region. (Pls.’” Qop. EXs.
A, M App. 1.) According to Plaintiffs, “[i]n order to
effectively conpete in the ALS market it is necessary for an
apartnent |ocator service (“ALS’) to obtain a sufficient nunber

of ‘m nimmdensity’ of ‘Il eads and it is “essential for an ALS
to have access to the largest daily newspaper of general

circulation -- PNI’'s newspapers” to generate the m nimum density

18



of leads. (Pls.” Opp. at 4-5.) Plaintiffs support this argunent
wi th evidence that 50-70% of the | eads produced by Apartnent

Sol utions are generated through advertising in PNI’'s newspapers
and Internet site (with the domain nane “Phillynews. coni).
Plaintiffs further maintain that if the denial of access to PNI's
newspapers is permtted, it will be forced out of business.
(Marshal | Dep. at 35-36.)

Def endant s advance a nunber of argunents in support of their
contention that Plaintiffs’ essential facility claimfails as a
matter of law. First, they argue that to state such a claimthe
al | eged nonopoly nust be the essential facility and that
Plaintiffs’ essential facility claimis fatally flawed because
Plaintiffs maintain that “Apartnment Sol utions has a nonopoly in a
| ocator market, not a newspaper market.” (Defs.’ Reply at 5.)
The first elenent of an essential facilities claimin this
Crcuit is the “control of the essential facility by a

monopolist.” |deal Dairy Farms, Inc. v. John Labatt, Ltd., 90

F.3d at 748. Defendants urge the Court to read this el enent as
requiring the control of an essential facility by a nonopoly.
(3/8/99 Hrg. Tr. at 22-25.) In other words, according to
Defendants, the first elenent requires the essential facility to
be a nonopoly, such as the only stadiumin town or the only

tel ephone lines that are available. (l1d. at 23.)

Def endants are correct that in npst instances where courts
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have found that an essential facility exists, the facility at
issue was the only facility that was avail able. Neverthel ess,
there is precedent for recogni zing a col orabl e essenti al
facilities claimwhere the essential facility at issue was not
the only facility. For exanple, one of the cases cited by

Def endants invol ved the refusal to | ease the Chicago Stadiumto
an unsuccessful bidder for purchase of the Chicago Bulls

basket bal | franchi se. Fi shhman v. Estate of Wrtz, 807 F.2d 520,

539 (7th Gr. 1986). The essential facility at issue in that
case, the Chicago Stadium was not the only stadiumin Chicago,
as Defendants assert. Rather, other venues for professional
basketbal | existed in Chicago. The Court of Appeals for the
Seventh Circuit determ ned that the Chicago Stadi umwas an

essential facility. See also Colonial Penn G oup, Inc. v.

Anerican Association of Retired Persons, 698 F. Supp. 69 (E. D

Pa. 1988)(claimthat AARP publications constitute an essenti al
facility sufficient to survive notion to dism ss despite the
exi stence of other neans of advertising).

The Court will not adopt Defendants’ interpretation of the
first element of the essential facilities test but rather wll
adhere to the Third Crcuit’s requirenent that Plaintiffs nust

only denonstrate that a nonopolist controls an essenti al
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facility.! See U _S. Football League v. National Foot bal

League, 842 F.2d 1335, 1368-69 (2d Cir. 1988)(interpreting the
first element of the four-part essential facilities test set

forth in MJ_ Communi cations Corp. v. AT&T as only requiring that

the facility be subject to the nonopolist’s control and
explaining that this requirenent is necessary “because an
essential facilities claimnust be brought against the party that
can provide access to the facility”). The focus of the inquiry
Wth respect to the first elenent, therefore, is on the narket
power of Apartnment Solutions in the ALS market and on the
essentiality of PNI's newspapers for apartnent service |ocators.
Plaintiffs argue, and have submtted evidence sufficient to raise
genui ne issues of fact, that Apartnent Sol utions has nonopoly
power within the ALS nmarket and that Apartnent Sol utions, by
virtue of its parent/subsidiary relationship with PNI, controls
an essential facility for apartnent |ocator services,

Phi | adel phia’s daily newspapers.

Al t hough never clearly articulated by Plaintiffs, one of the

under pi nnings of their essential facilities claimis that

2Def endant s’ argument that the four-part essential
facilities test, which was first announced in MI Conmunications
Corp. v. AT&T, “ultimately is dictunf and therefore can be
nodi fied by this Court is sinply incorrect. (3/8/99 Hg. Tr. at
22.) The four-part test set forth in ldeal Dairy Farnms is the
law in this Grcuit.
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Apartnent Solutions and PNl are functionally equivalent entities.
(Pl's.” Opp. at 61 n.17) (“PNl is a conpetitor of Apartnment Source
through its’ [sic] wholly-owned subsidiary, Apartnent Sol utions,
and therefore PNl conpetes agai nst Apartnent Source in the ALS
market.”) In the context of this case, it is clear that PN
regards itself as the alter ego of its subsidiary, Apartnent
Solutions. This fact is evidenced by the business justification
given by PNl for its refusal to accept advertisenents from
Apartment Source -- such refusal is in conformance with PN’ s

| ong-standi ng policy of refusing advertisenents from conpetitors
and that PNl and Apartnent Source are conpetitors. As expl ai ned
by Gordon Henry, “PNI has a | ong-standing policy of not accepting
the advertising of conpetitors. . . . It is pursuant to this
policy that PNl has refused to carry the advertising of
plaintiffs.” (Henry Aff. at ¥ 9.) Todd Brownrout was even nore
explicit in his deposition testinony: “PN does not accept the
advertising of its conpetitors in the newspaper. And, therefore,
we woul dn’t accept the ad of Apartnent Source because they are a

conpetitor of PNI.” (Brownrout Dep. at 202.)

Def endants al so argue that “the purpose of the essential
facilities doctrine is to prevent a nonopolist fromtrying to use
a nmonopoly it possesses in one market to exclude conpetition, and

t hus nonopol i ze, another market. |If there is no probability of
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spreadi ng the nonopoly to another market, the essenti al
facilities doctrine cannot apply.” (Defs.’” Reply at 6.) They
cite to nunber of cases to support their argunent. Tw n

Laboratories, Inc. v. Wider Health & Fitness, 900 F.2d at 568

(“The policy behind prohibiting denial of an essential facility
to a conpetitor, at least in part, is to prevent a nonopolist in
a given market . . . fromusing its power to inhibit conpetition

in another market.”); Fishman v. Estate of Wrtz, 807 F.2d at

539: Interface G oup, Inc. v. Massachusetts Port Auth., 816 F.2d

9, 12 (1st Cr. 1987). See also Lubonski v. UC, 1Inc., Gv.A No.

90-5672, 1990 W. 175689, at *9 (E.D. Pa. Nov. 9, 1990).
Defendants are correct that Plaintiffs’ essential facility
claimis not based on an attenpt to spread Defendants’ alleged
monopoly in the ALS market to another market. |nstead,
Plaintiffs’ essential facility claimis based on the use by
Def endants, all eged nonopolists in the ALS market, of an
essential facility that they control in another market, PN ’s
newspapers, to nmaintain their nonopoly in the ALS narket.
Al t hough Plaintiffs’ essential facility claimdoes not fit the
paradigm set forth in the cases cited by Defendants, the Court
finds that there may exist sufficient market-to-market dynam cs
inthis case to inplicate the essential facilities doctrine.
Therefore, the Court will not grant summary judgnment on this

ground at this stage of the proceedings. Instead, the Court wll
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revisit this issue after it has had the benefit of a fully
devel oped trial record on Plaintiffs’ essential facilities claim
Defendants’ final argunment is that even if PN’s newspapers
constitute an essential facility, summary judgnent is appropriate
in this case based on their defense of |egitinmte business
justification.®® The reason contained wthin Defendants’ Rule 56
subm ssions for PNI's refusal to deal with Apartnment Source is
that PNl has a | ong-standing policy of not accepting adverti sing
fromits conpetitors and Apartnment Source is one of its
conpetitors. (Brownrout Dep. at 202-205; Henry Aff. at § 9.)
As Plaintiffs concede, an essential facility claimwll fail
if the owner of an essential facility proves that it had a
| egiti mate busi ness reason for denying access to the facility.

Hi gh Technol oqgy Careers v. San Jose Mercury News, 996 F.2d at

991-92 (“If there is a valid business reason for [the
def endant’ s] conduct, there is no antitrust liability.”). The
exi stence of a legitimte business reason, however, is ordinarily

a question of fact. Sicor Limted v. Cetus Corp., 51 F.3d 848,

Al though in their Mtion Defendants devel oped in detai
their argunent that there are no barriers to entering the nmarket
for rental advertising, their argunent with respect to entry
barriers in the context of the ALS market presented at the
hearing on their Mtion is sketchy at best. (3/8/99 Hrg. Tr. at
41-43.) Moreover, Plaintiffs contend, based on their Rule 56
subm ssions, that the denial of access to PNI’s newspapers
precludes entry into the ALS market. Under these circunstances,
the Court will not grant summary judgnent on this ground because
of the existence of genuine issues of nmaterial fact.
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855 n.8 (9th Gr. 1995). Plaintiffs have raised a genuine issue
of fact regarding the validity and sufficiency of Defendants’
cl ai med business justification. (Pls.” Qop. Ex. H Henry Dep. at

112.) Therefore, as the court in H gh Technol ogy Careers, the

Court here finds that summary judgnent on the basis of

Def endant s’ cl ai ned business justification is not warranted. 4

In conclusion, the Court notes that it disagrees with
Plaintiffs characterization of this case as a “prototypical”
essential facilities case. Mdreover, the Court believes that,
based on the evidence contained in Plaintiffs’ Rule 56
subm ssions, Plaintiffs may have difficulty in neeting their
burden of proof with respect to their essential facilities claim
in light of the availability of other advertising vehicles in the
Phi | adel phi a Regi on. However, because Plaintiffs have
denonstrated the existence of genuine issues of material fact,

the Court wll deny Defendants’ Mdtion for Summary Judgnent as to

“The Court is unpersuaded by Defendants’ argunent that
all egations included in Plaintiffs’ Conplaint concerning alleged
| ost advertising revenues constitute adm ssions by Plaintiffs
that establish, as a matter of law, a |egitinmate business
justification for PNI's refusal to deal. First, the allegations
referenced by Defendants were included in the Conplaint to
support Plaintiffs’ abandoned theory concerning the existence of
a market for rental advertising. As such, these allegations are
now irrelevant. Second, the business justification given by PN
for its refusal to deal is not based on | ost revenues, but rather
is based on PNI's alleged policy of refusing advertising from
conpetitors.
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Plaintiffs’ essential facilities claim

2. Refusal to Deal Based on Intent to Create or

Mai ntain a Monopoly

As an alternative theory of recovery under both their
nmonopol i zati on and attenpted nonopolization clains, Plaintiffs
argue that PNI's refusal to deal “is sufficiently predatory” to
violate Section 2 of the Sherman Act. (Pls.” Opp. at 56 n. 16.)
According to Plaintiffs, Defendants have viol ated Section 2 of
the Sherman Act by refusing access to PNI's newspapers “in
pursuance of a purpose to nonopolize.” (Pls.” 3/4/99 Ltr. Br. at

6, citing Eastman Kodak Co. O New York v. Southern Photo

Materials Co., 273 U S. 359, 47 S. . 400 (1927) and Eastman

Kodak v. I mage Technical Services, 504 U S. 451, 112 S. C. 2072

(1992).) In support of this theory of recovery, Plaintiffs argue
that PNl “has destroyed and excluded conpetition in the ALS

mar ket by significantly increasing Apartnent Source’s costs of
doi ng business.” (Pls.” Qpp. at 78.)

The Court recognizes that, separate and apart fromthe
essential facilities doctrine, a plaintiff can rely on a theory
of predatory intent as a basis of recovery in a refusal to deal
case. The focus in this case is on whether Defendants’ refusal
to deal was for the purpose of creating or nmintaining a nmonopoly

within the alleged ALS market. United States v. Colgate & Co.,
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250 U.S. at 307. Under the intent test, the refusal to deal nust
have an anticonpetitive effect. As explained by the Court of
Appeals for the Sixth Grcuit, “what should matter is not the
monopolist’s state of mnd, but the overall inpact of the
monopolist’s practices . . . [which] should be deened ‘unfair’ or
‘predatory’ only if it is unreasonably anticonpetitive.” Byars

v. Bluff Cty News Co., 609 F.2d at 855. See also M. Furniture

VWar ehouse, Inc. v. Barclays Anerica/Commercial, Inc., 919 F. 2d

1517, 1522 (11th G r. 1990)(“A nonopolist’s refusal to deal
becones actionabl e under the antitrust |aws only where the
refusal is designed to have an anticonpetitive effect, whether to
gain greater market share, to drive up prices, or to obtain sone
other illegal goal.”).

Def endants argue that in order to recover under the intent
test, Plaintiffs nust fit thenselves into one of the factual
scenarios at issue in cases in which the Suprene Court used the

intent test, such as Kodak, Lorain Journal, or Aspen Skiing. The

Court will not Ilimt the intent test as Defendants have

suggest ed. *° In addition, the Court finds that Plaintiffs Rule

“The Court, however, agrees with Defendants that certain of
the Suprene Court’s decisions in this area are anomal ous. For
exanple, in Aspen Skiing, a ski lift operator refused to continue
in ajoint marketing effort with its smaller conpetitor. The
Suprene Court found a Section 2 violation where the conpetitors
had a prior history of cooperation and the end of that
cooperation woul d have a severe inpact on conpetition in the
rel evant product market. The facts of Aspen Skiing are unique,
and therefore the Court is not inclined to apply Aspen Skiing in
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56 subm ssions contain sufficient circunstantial evidence to
support genuine issues of material fact on the existence of

predatory intent and anticonpetitive effect. For these reasons,

the Court will deny Defendants’ Mdtion for Summary Judgnent as to

Plaintiffs’ Section 2 clainms based on the intent test.

E. Plaintiffs' State Law d ai ns

Def endants argue that Plaintiffs’ state law clains “should
be analyzed identically to plaintiffs’ Sherman Act clains.”
(Defs.” Mot. at 41.) Accordingly, because Plaintiffs’ Section 2
clainms survive Defendants’ Mdtion for Sunmary Judgnent,

Plaintiffs' state |law clains survive as wel|.

V. CONCLUSI ON

For the foregoing reasons, the Court will deny Defendants’
Motion for Summary Judgnent.

An appropriate O der follows.

a refusal to deal case such as this one where there is no history
of cooperation between Apartment Source and Apartnent Sol utions.
See A ynpia Equipnment Leasing Co. v. Western Union Tel egraph Co.,
797 F.2d 370, 379 (7th Cr. 1986)(“If [Aspen Skiing] stands for
any principle that goes beyond its unusual facts, it is that a
nonopol i st nmay be guilty of nonopolization if it refuses to
cooperate with a conpetitor in circunstances where sone
cooperation is indispensable to effective conpetition”).
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